
577 

Department of Justice § 35.138 

§ 35.137 Mobility devices. 
(a) Use of wheelchairs and manually- 

powered mobility aids. A public entity 
shall permit individuals with mobility 
disabilities to use wheelchairs and 
manually-powered mobility aids, such 
as walkers, crutches, canes, braces, or 
other similar devices designed for use 
by individuals with mobility disabil-
ities, in any areas open to pedestrian 
use. 

(b)(1) Use of other power-driven mobil-
ity devices. A public entity shall make 
reasonable modifications in its poli-
cies, practices, or procedures to permit 
the use of other power-driven mobility 
devices by individuals with mobility 
disabilities, unless the public entity 
can demonstrate that the class of other 
power-driven mobility devices cannot 
be operated in accordance with legiti-
mate safety requirements that the pub-
lic entity has adopted pursuant to 
§ 35.130(h). 

(2) Assessment factors. In determining 
whether a particular other power-driv-
en mobility device can be allowed in a 
specific facility as a reasonable modi-
fication under paragraph (b)(1) of this 
section, a public entity shall consider— 

(i) The type, size, weight, dimensions, 
and speed of the device; 

(ii) The facility’s volume of pedes-
trian traffic (which may vary at dif-
ferent times of the day, week, month, 
or year); 

(iii) The facility’s design and oper-
ational characteristics (e.g., whether 
its service, program, or activity is con-
ducted indoors, its square footage, the 
density and placement of stationary 
devices, and the availability of storage 
for the device, if requested by the 
user); 

(iv) Whether legitimate safety re-
quirements can be established to per-
mit the safe operation of the other 
power-driven mobility device in the 
specific facility; and 

(v) Whether the use of the other 
power-driven mobility device creates a 
substantial risk of serious harm to the 
immediate environment or natural or 
cultural resources, or poses a conflict 
with Federal land management laws 
and regulations. 

(c)(1) Inquiry about disability. A public 
entity shall not ask an individual using 
a wheelchair or other power-driven mo-

bility device questions about the na-
ture and extent of the individual’s dis-
ability. 

(2) Inquiry into use of other power-driv-
en mobility device. A public entity may 
ask a person using an other power-driv-
en mobility device to provide a credible 
assurance that the mobility device is 
required because of the person’s dis-
ability. A public entity that permits 
the use of an other power-driven mobil-
ity device by an individual with a mo-
bility disability shall accept the pres-
entation of a valid, State-issued, dis-
ability parking placard or card, or 
other State-issued proof of disability as 
a credible assurance that the use of the 
other power-driven mobility device is 
for the individual’s mobility disability. 
In lieu of a valid, State-issued dis-
ability parking placard or card, or 
State-issued proof of disability, a pub-
lic entity shall accept as a credible as-
surance a verbal representation, not 
contradicted by observable fact, that 
the other power-driven mobility device 
is being used for a mobility disability. 
A ‘‘valid’’ disability placard or card is 
one that is presented by the individual 
to whom it was issued and is otherwise 
in compliance with the State of 
issuance’s requirements for disability 
placards or cards. 

[AG Order No. 3180–2010, 75 FR 56178, Sept. 15, 
2010] 

§ 35.138 Ticketing. 

(a)(1) For the purposes of this sec-
tion, ‘‘accessible seating’’ is defined as 
wheelchair spaces and companion seats 
that comply with sections 221 and 802 
of the 2010 Standards along with any 
other seats required to be offered for 
sale to the individual with a disability 
pursuant to paragraph (d) of this sec-
tion. 

(2) Ticket sales. A public entity that 
sells tickets for a single event or series 
of events shall modify its policies, 
practices, or procedures to ensure that 
individuals with disabilities have an 
equal opportunity to purchase tickets 
for accessible seating— 

(i) During the same hours; 
(ii) During the same stages of ticket 

sales, including, but not limited to, 
pre-sales, promotions, lotteries, wait- 
lists, and general sales; 
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(iii) Through the same methods of 
distribution; 

(iv) In the same types and numbers of 
ticketing sales outlets, including tele-
phone service, in-person ticket sales at 
the facility, or third-party ticketing 
services, as other patrons; and 

(v) Under the same terms and condi-
tions as other tickets sold for the same 
event or series of events. 

(b) Identification of available accessible 
seating. A public entity that sells or 
distributes tickets for a single event or 
series of events shall, upon inquiry— 

(1) Inform individuals with disabil-
ities, their companions, and third par-
ties purchasing tickets for accessible 
seating on behalf of individuals with 
disabilities of the locations of all 
unsold or otherwise available acces-
sible seating for any ticketed event or 
events at the facility; 

(2) Identify and describe the features 
of available accessible seating in 
enough detail to reasonably permit an 
individual with a disability to assess 
independently whether a given acces-
sible seating location meets his or her 
accessibility needs; and 

(3) Provide materials, such as seating 
maps, plans, brochures, pricing charts, 
or other information, that identify ac-
cessible seating and information rel-
evant thereto with the same text or 
visual representations as other seats, if 
such materials are provided to the gen-
eral public. 

(c) Ticket prices. The price of tickets 
for accessible seating for a single event 
or series of events shall not be set 
higher than the price for other tickets 
in the same seating section for the 
same event or series of events. Tickets 
for accessible seating must be made 
available at all price levels for every 
event or series of events. If tickets for 
accessible seating at a particular price 
level are not available because of inac-
cessible features, then the percentage 
of tickets for accessible seating that 
should have been available at that 
price level (determined by the ratio of 
the total number of tickets at that 
price level to the total number of tick-
ets in the assembly area) shall be of-
fered for purchase, at that price level, 
in a nearby or similar accessible loca-
tion. 

(d) Purchasing multiple tickets. (1) Gen-
eral. For each ticket for a wheelchair 
space purchased by an individual with 
a disability or a third-party purchasing 
such a ticket at his or her request, a 
public entity shall make available for 
purchase three additional tickets for 
seats in the same row that are contig-
uous with the wheelchair space, pro-
vided that at the time of purchase 
there are three such seats available. A 
public entity is not required to provide 
more than three contiguous seats for 
each wheelchair space. Such seats may 
include wheelchair spaces. 

(2) Insufficient additional contiguous 
seats available. If patrons are allowed to 
purchase at least four tickets, and 
there are fewer than three such addi-
tional contiguous seat tickets avail-
able for purchase, a public entity shall 
offer the next highest number of such 
seat tickets available for purchase and 
shall make up the difference by offer-
ing tickets for sale for seats that are as 
close as possible to the accessible 
seats. 

(3) Sales limited to less than four tick-
ets. If a public entity limits sales of 
tickets to fewer than four seats per pa-
tron, then the public entity is only ob-
ligated to offer as many seats to pa-
trons with disabilities, including the 
ticket for the wheelchair space, as it 
would offer to patrons without disabil-
ities. 

(4) Maximum number of tickets patrons 
may purchase exceeds four. If patrons 
are allowed to purchase more than four 
tickets, a public entity shall allow pa-
trons with disabilities to purchase up 
to the same number of tickets, includ-
ing the ticket for the wheelchair space. 

(5) Group sales. If a group includes 
one or more individuals who need to 
use accessible seating because of a mo-
bility disability or because their dis-
ability requires the use of the acces-
sible features that are provided in ac-
cessible seating, the group shall be 
placed in a seating area with accessible 
seating so that, if possible, the group 
can sit together. If it is necessary to 
divide the group, it should be divided 
so that the individuals in the group 
who use wheelchairs are not isolated 
from their group. 

(e) Hold-and-release of tickets for acces-
sible seating. (1) Tickets for accessible 
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seating may be released for sale in certain 
limited circumstances. A public entity 
may release unsold tickets for acces-
sible seating for sale to individuals 
without disabilities for their own use 
for a single event or series of events 
only under the following cir-
cumstances— 

(i) When all non-accessible tickets 
(excluding luxury boxes, club boxes, or 
suites) have been sold; 

(ii) When all non-accessible tickets in 
a designated seating area have been 
sold and the tickets for accessible seat-
ing are being released in the same des-
ignated area; or 

(iii) When all non-accessible tickets 
in a designated price category have 
been sold and the tickets for accessible 
seating are being released within the 
same designated price category. 

(2) No requirement to release accessible 
tickets. Nothing in this paragraph re-
quires a facility to release tickets for 
accessible seating to individuals with-
out disabilities for their own use. 

(3) Release of series-of-events tickets on 
a series-of-events basis. (i) Series-of- 
events tickets sell-out when no ownership 
rights are attached. When series-of- 
events tickets are sold out and a public 
entity releases and sells accessible 
seating to individuals without disabil-
ities for a series of events, the public 
entity shall establish a process that 
prevents the automatic reassignment 
of the accessible seating to such ticket 
holders for future seasons, future 
years, or future series so that individ-
uals with disabilities who require the 
features of accessible seating and who 
become newly eligible to purchase 
tickets when these series-of-events 
tickets are available for purchase have 
an opportunity to do so. 

(ii) Series-of-events tickets when owner-
ship rights are attached. When series-of- 
events tickets with an ownership right 
in accessible seating areas are forfeited 
or otherwise returned to a public enti-
ty, the public entity shall make rea-
sonable modifications in its policies, 
practices, or procedures to afford indi-
viduals with mobility disabilities or in-
dividuals with disabilities that require 
the features of accessible seating an 
opportunity to purchase such tickets 
in accessible seating areas. 

(f) Ticket transfer. Individuals with 
disabilities who hold tickets for acces-
sible seating shall be permitted to 
transfer tickets to third parties under 
the same terms and conditions and to 
the same extent as other spectators 
holding the same type of tickets, 
whether they are for a single event or 
series of events. 

(g) Secondary ticket market. (1) A pub-
lic entity shall modify its policies, 
practices, or procedures to ensure that 
an individual with a disability may use 
a ticket acquired in the secondary 
ticket market under the same terms 
and conditions as other individuals 
who hold a ticket acquired in the sec-
ondary ticket market for the same 
event or series of events. 

(2) If an individual with a disability 
acquires a ticket or series of tickets to 
an inaccessible seat through the sec-
ondary market, a public entity shall 
make reasonable modifications to its 
policies, practices, or procedures to 
allow the individual to exchange his 
ticket for one to an accessible seat in a 
comparable location if accessible seat-
ing is vacant at the time the individual 
presents the ticket to the public enti-
ty. 

(h) Prevention of fraud in purchase of 
tickets for accessible seating. A public en-
tity may not require proof of dis-
ability, including, for example, a doc-
tor’s note, before selling tickets for ac-
cessible seating. 

(1) Single-event tickets. For the sale of 
single-event tickets, it is permissible 
to inquire whether the individual pur-
chasing the tickets for accessible seat-
ing has a mobility disability or a dis-
ability that requires the use of the ac-
cessible features that are provided in 
accessible seating, or is purchasing the 
tickets for an individual who has a mo-
bility disability or a disability that re-
quires the use of the accessible features 
that are provided in the accessible 
seating. 

(2) Series-of-events tickets. For series- 
of-events tickets, it is permissible to 
ask the individual purchasing the tick-
ets for accessible seating to attest in 
writing that the accessible seating is 
for a person who has a mobility dis-
ability or a disability that requires the 
use of the accessible features that are 
provided in the accessible seating. 
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(3) Investigation of fraud. A public en-
tity may investigate the potential mis-
use of accessible seating where there is 
good cause to believe that such seating 
has been purchased fraudulently. 

[AG Order No. 3180–2010, 75 FR 56179, Sept. 15, 
2010] 

§ 35.139 Direct threat. 
(a) This part does not require a pub-

lic entity to permit an individual to 
participate in or benefit from the serv-
ices, programs, or activities of that 
public entity when that individual 
poses a direct threat to the health or 
safety of others. 

(b) In determining whether an indi-
vidual poses a direct threat to the 
health or safety of others, a public en-
tity must make an individualized as-
sessment, based on reasonable judg-
ment that relies on current medical 
knowledge or on the best available ob-
jective evidence, to ascertain: the na-
ture, duration, and severity of the risk; 
the probability that the potential in-
jury will actually occur; and whether 
reasonable modifications of policies, 
practices, or procedures or the provi-
sion of auxiliary aids or services will 
mitigate the risk. 

[AG Order No. 3180–2010, 75 FR 56180, Sept. 15, 
2010] 

Subpart C—Employment 

§ 35.140 Employment discrimination 
prohibited. 

(a) No qualified individual with a dis-
ability shall, on the basis of disability, 
be subjected to discrimination in em-
ployment under any service, program, 
or activity conducted by a public enti-
ty. 

(b)(1) For purposes of this part, the 
requirements of title I of the Act, as 
established by the regulations of the 
Equal Employment Opportunity Com-
mission in 29 CFR part 1630, apply to 
employment in any service, program, 
or activity conducted by a public enti-
ty if that public entity is also subject 
to the jurisdiction of title I. 

(2) For the purposes of this part, the 
requirements of section 504 of the Re-
habilitation Act of 1973, as established 
by the regulations of the Department 
of Justice in 28 CFR part 41, as those 

requirements pertain to employment, 
apply to employment in any service, 
program, or activity conducted by a 
public entity if that public entity is 
not also subject to the jurisdiction of 
title I. 

§§ 35.141–35.148 [Reserved] 

Subpart D—Program Accessibility 

§ 35.149 Discrimination prohibited. 

Except as otherwise provided in 
§ 35.150, no qualified individual with a 
disability shall, because a public enti-
ty’s facilities are inaccessible to or un-
usable by individuals with disabilities, 
be excluded from participation in, or be 
denied the benefits of the services, pro-
grams, or activities of a public entity, 
or be subjected to discrimination by 
any public entity. 

§ 35.150 Existing facilities. 

(a) General. A public entity shall op-
erate each service, program, or activity 
so that the service, program, or activ-
ity, when viewed in its entirety, is 
readily accessible to and usable by in-
dividuals with disabilities. This para-
graph does not— 

(1) Necessarily require a public entity 
to make each of its existing facilities 
accessible to and usable by individuals 
with disabilities; 

(2) Require a public entity to take 
any action that would threaten or de-
stroy the historic significance of an 
historic property; or 

(3) Require a public entity to take 
any action that it can demonstrate 
would result in a fundamental alter-
ation in the nature of a service, pro-
gram, or activity or in undue financial 
and administrative burdens. In those 
circumstances where personnel of the 
public entity believe that the proposed 
action would fundamentally alter the 
service, program, or activity or would 
result in undue financial and adminis-
trative burdens, a public entity has the 
burden of proving that compliance with 
§ 35.150(a) of this part would result in 
such alteration or burdens. The deci-
sion that compliance would result in 
such alteration or burdens must be 
made by the head of a public entity or 
his or her designee after considering all 
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